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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
REGAN MOJOK ADENG,
Defendant-Appellant.

NO. 44756
Ada County Case No.
CR-FE-2014-9859

RESPONDENT'S BRIEF

Issue
Has Adeng failed to establish that the district court abused its discretion by
revoking his probation?

Adeng Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
A jury found Adeng guilty of possession of methamphetamine, possession of
marijuana, and possession of drug paraphernalia and the district court imposed a
unified sentence of seven years, with two years fixed, for possession of
methamphetamine

and

concurrent

180-day

1

jail

sentences

for

each

of

the

misdemeanors. (42991 R., pp.131-32, 134, 143-47.) Four days later, Adeng filed a
Rule 35 motion for a reduction of sentence, which the district court granted by retaining
jurisdiction.

(42991 R., pp.139-40, 159-62.)

Following the period of retained

jurisdiction, on June 25, 2015, the district court suspended Adeng’s sentence and
placed him on supervised probation for five years. (42991 R., pp.167-75.) In the order
placing Adeng on probation, the district court included, as condition number 32 of
probation, the following:
32. LAST CHANCE. Defendant has been previously imprisoned on
a prior felony. He has had many prior opportunities for probation in
District and Magistrate Court, numerous probation and parole violations,
failures to appear, and violations of no contact orders. This was his
second rider opportunities [sic]. Defendant is advised that this is his LAST
CHANCE and final opportunity at probation. Any violation of any of the
terms and conditions of probation will result in imposition of the underlying
sentence.
(42991 R., p.172 (emphasis original).)
Adeng began violating the conditions of his probation almost immediately
thereafter, testing positive for methamphetamine on two separate occasions in July
2015 and repeatedly missing his aftercare treatment appointments until he was
ultimately terminated for “too many unexcused absences and failing to attend.” (44756
R., pp.214-15.) The state eventually filed a motion for probation violation, alleging that
Adeng had violated the conditions of his probation by committing the new crimes of
driving without obtaining a driver’s license, reckless driving, and possession of drug
paraphernalia; possessing drug paraphernalia including a glass pipe, small plastic
baggies, and tin foil; failing to maintain employment; using methamphetamine on two
separate occasions; failing to complete an assessment with Vocational Rehabilitation;
being discharged from Rider Aftercare for “excessive absences”; failing to attend 90

2

AA/NA meetings in 90 days as agreed upon in his behavioral contract; failing to obtain
an AA/NA sponsor; failing to complete any of his community service hours; changing
residences without permission on two separate occasions; and failing to pay the cost of
supervision, restitution, and his other court-ordered financial obligations. (44756 R.,
pp.209-17.) Adeng admitted that he violated his probation by committing the new crime
of inattentive driving (reduced from reckless driving), using methamphetamine on two
separate occasions, failing to complete an assessment with Vocational Rehabilitation,
failing to complete Rider Aftercare, failing to attend 90 AA/NA meetings in 90 days, and
failing to obtain an AA/NA sponsor, and the state dismissed the remaining allegations.
(44756 R., pp.262-63.) The district court revoked Adeng’s probation and executed his
underlying sentence. (44756 R., pp.266-67.) Adeng filed a notice of appeal timely from
the district court’s order revoking probation. (44756 R., pp.269-71.)
Adeng asserts that the district court abused its discretion by revoking his
probation in light of his mental health issues. (Appellant’s brief, pp.4-6.) Adeng has
failed to establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 192601(4).

The decision whether to revoke a defendant's probation for a violation is

within the discretion of the district court. State v. Garner, 161 Idaho 708, ___, 390 P.3d
434, 436 (2017) (quoting State v. Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct.
App. 2003)). The goal of probation is to foster the probationer's rehabilitation while
protecting public safety. State v. Cheatham, 159 Idaho 856, ___, 367 P.3d 251, 253
(Ct. App. 2016) (citations omitted). In determining whether to revoke probation, a court
must examine whether the probation is achieving the goal of rehabilitation and is

3

consistent with the protection of society. State v. Cornelison, 154 Idaho 793, 797, 302
P.3d 1066, 1070 (Ct. App. 2013) (citations omitted). A decision to revoke probation will
be disturbed on appeal only upon a showing that the trial court abused its discretion. Id.
at 798, 302 P.3d at 1071 (citing State v. Beckett, 122 Idaho 324, 326, 834 P.2d 326,
328 (Ct. App. 1992)).
Adeng claims that the district court did not sufficiently consider his mental health
issues because his diagnosis changed “when his brother died” in September 2015.
(Appellant’s brief, p.5.)

To the contrary, the court specifically articulated its

consideration of all of the presentence materials and updates, including the “new GAIN
Evaluation,” which included Adeng’s most recent diagnoses and recommendations for
mental health treatment.

(Tr., p.22, L.16 – p.23, L.9; PSI, pp.28, 38, 40-42. 1)

Furthermore, Adeng’s mental health diagnoses have changed several times over the
years – he reported seeking counseling for anxiety and depression in 2006, stated that
he was diagnosed with and treated for Bipolar Disorder in 2007, was diagnosed with
Mood Disorder NOS in 2015, and, most recently (in 2016), his diagnoses changed to
“Rule Out” Major Depressive Disorder, “Rule Out” Generalized Anxiety Disorder, and
“Rule Out” PTSD or other stress disorders. (PSI, pp.40, 127, 154, 182.) Mental health
treatment was previously recommended on multiple occasions; however, Adeng never
followed through with treatment recommendations. (PSI, pp.47, 127, 155, 182, 184.) In
fact, he was referred for community-based mental health services in January 2015, but

1

PSI page numbers correspond with the page numbers of the electronic file “Adeng
44756 psi.pdf.”

4

did not follow through or seek any mental health treatment at any time throughout his
ensuing 13-month period of probation. (PSI, p.47.) That Adeng was not required to
participate in mental health treatment as a condition of probation did not preclude him
from seeking treatment while he was in the community, nor does the fact that he was on
probation relegate the responsibility of handling his new mental health symptoms to his
probation officer or to the court.
At the probation violation disposition hearing, the state addressed Adeng’s
lengthy criminal record, his lack of effort and ongoing criminal offending while on
probation, and his continued poor conduct while in the jail. (Tr., p.24, L.22 – p.26, L.3.)
Adeng’s counsel acknowledged that there was no “good argument for probation,” as
“this last go at probation was [Adeng’s] last chance” and “he knows he hasn’t proven to
himself or this court that he can successfully do probation.” (Tr., p.26, Ls.7-21.) The
district court subsequently articulated the correct legal standards applicable to its
decision and also set forth its reasons for revoking Adeng’s probation. (Tr., p.28, L.18 –
p.33, L.19.)

The court noted that Adeng has had numerous prior opportunities at

probation and treatment, but he has repeatedly been noncompliant with both. (Tr., p.30,
Ls.8-17.) The court reiterated that Adeng was specifically warned that any violation of
any of the terms and conditions of probation would result in revocation of his probation
and imposition of the underlying sentence. (Tr., p.32, Ls.22-24; 42991 R., p.172.) The
court's decision to follow through with its previously-stated consequences was not an
abuse of discretion; the revocation of probation was necessary in this case to achieve
the goals of protection of society and rehabilitation due to Adeng’s unwillingness to
comply with the conditions of probation or community-based treatment and his

5

continuing criminal conduct. The state submits that Adeng has failed to establish an
abuse of discretion, for reasons more fully set forth in the attached excerpts of the
disposition hearing transcript, which the state adopts as its argument on appeal.
(Appendix A.)

Conclusion
The state respectfully requests this Court to affirm the district court’s order
revoking probation.

DATED this 30th day of June, 2017.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 30th day of June, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
BRIAN R. DICKSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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This Involved facts and circumstances
wherein the police were dispatched on a Maverick station
regarding a possible domestic violence situation.
Mr. Adeng was Involved In that. He was never charged with
any domestic violence, but they did nnd the
methamphetamlne pipes and marijuana In his pocket.
Ultimately he was sentenced by this court on

8 January 29th, 2015. At that time we Imposed a sentence of
9 seven years Imprisonment; two fixed followed by five
10 lndetermlnant on the methamphetamlne charge. 180 days on
11 each of the two misdemeanor charges concurrent.
12
Subsequently the defendant did flle a Rule
13
14

35 motion and on February 20th of 2015 we reconsidered and
basically retained Jurisdiction, allowed the defendant to

15
16
17
18
19
20

go up on a rider.
At his rider review hearing on June 25th of

21
22
23

24
25

2015 the court suspended sentence and gave him probation
according to standard terms, but term number 32 did warn
the defendant that If he violated his probation, that the
court would likely Impose the sentence.
This motion for probation violation was
flied on August 3rd, 2016 charged the defendant with
vlolatlng his probation In 16 different ways. At an admit
deny heartng on November 10th, he admitted vlolatlng his
probation by number two, which was orlglnally charged as

1

2
3
4
5
6
7
8
9
10

11
12
13
14

15
16
17
18
19
20
21
22
23
24
25

reckless driving, subsequently amended to Inattentive.
Item six was using methamphetamlne. Item seven was using
methamphetamlne. Item eight was failure to participate
voe rehab. Item nine was failure to participate In his
rider aftercare. Number 10 and 11 were failure to
participate In A.A. programming as required.
The plea bargain deal was that If the
defendant admitted those, the State would dismiss the
remaining charges but could argue all. Sentencing
arguments were left open.
Defendant did admit those Items pursuant to
that plea bargain deal. The court heard and accepted the
defendant's admissions and we ordered an update of his
Presentence Investigation Report. That updated report Is
dated December 28th flied on the same date.
I have read and reviewed the updated report
together with vartous attachments, which Included a new
GAIN Evaluation. I looked the 2015 mental health
assessment. The 2014 PSI, as well as the 2015 addendum to
the PSI. Did I say '14 PSI? Yeah. There was the
original -· as I recall what happened In this case Is that
Judge Wetherell was scheduled to sentence him In December
of 2014. Then subsequently ordered a face-to-face mental
health evaluation and that continued the sentencing then
Into January of 2015, And that's when I took over when

CHRISTINE ANNE OLESEK
SRL-1044
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1
2
3

Judge Wetherell retired at the end of 2014.
2
So that's how that sorted out.
3
I also reviewed the 2015 rider review
4 report. The 2004 presentence report. The 2006
5 presentence report update. 2005 motion for probation
6 vlolatlon. The 2004 pollce reports. 2006 rider report,
7 and the 2016 motlon for probation vlolatlon and the
B attachments Including his parole officer's notes focusing

1

9
10
11
12
13
14
15

most slgnlflcantly on those records from 2015 and on.
In reading and reviewing that, I noticed
only one error, and that was on page three where It Is
discussing the report ofvlolatlon. About the middle of
the page, and It Identifies Item two Is a reckless driving
charge and we all amended that to Inattentive.
So I went ahead and made that correction,

16

Just for the record. But other than that, that was the

17
18
19
20
21

only correction I made.
Ms. Davis, has your client had a chance to

M

read and review the updated report and all the
attachments?
MS. DAVIS: Yes, judge.
THE COURT: And did you find any errors or
corrections you needed to bring to the court's attention?

"..

MS. DAVIS: No, Judge.
THE COURT: Mr. Hawkins, have you had a

26

CHRISTINE ANNE OLESEK
SRL-1044
9 of 13 sheets

chance to read and review the report?
MR. HAWKINS: Yes, Your Honor.
THE COURT: Did you find any errors or

4 corrections?
5
MR. HAWKINS: No.
THE COURT: All right. Well, that's saying
6
7 something because you're pretty particular about those
B things.
9
Does either party believe we need any
10 additional Investigations or evaluations before
11 proceeding?
MS. DAVIS: No, Judge.
12
MR. HAWKINS: No.
13
THE COURT: Does either party Intend to
14
15 present any evidence or te.stlmony today?
16
MS. DAVIS: No.
17
MR. HAWKINS: No.
18
THE COURT: All right then. l think
19 everything Is good to go except we'll hear arguments and
20 recommendations from counsel.
21
Mr. Hawkins, you have l'he podium.
22
MR. HAWKINS: Thank you, Your Honor. Your
23 Honor, In looking at this case, the State Is going to ask
24 that the court Impose the defendant's orlglnal sentence.
25
Looking through the PSI, obviously one of
CHRISTINE ANNE OLESEK
SRL-1044
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25
1
2
3

o

7
8
9

10
11

12
13

14
15

16
17
18

19
20

21
22
23
24
25

the fi rst things that sticks out Is how many pages of
criminal history the defendant has. I counted ten pages.
He has a lengthy criminal history. And In this case he
was given the opportunity at probation after the rider,
and basically didn't do anything while he was on
probation. He didn't do his aftercare that he was
supposed to do or any other -- or his other treatment that
he was supposed to do.
He admitted that he was using
methamphetamlne. It looked like the PSI had to kind of
press him to finally admit that he had been doing meth
since last winter and he ended up saying that on page
four. He's committed new crimes while he's been on
probation. And the probation officer In his report of
vlolatlon In the PSI both note that the defendant
basically appears to have no motivation to succeed.
He -- In addition to all or this, after all
this comes out and he's In jall, he also has two
disciplinary reports while he's In jall.
The State had originally asked for
Imposition In this case and asked for It again after the
rider, and we think that that's again the appropriate
resolution.
I would note that my file Indicates that
this court told the defendant on June 25th -- my notes
CHRISTINE ANNE OLESEK
SRL-1044
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say: "Court advised that any violation of any form will
2 result In Imposition." And these aren't just simple
3 violations; these are significant ones.
Thank you.
4
THE COURT: Thank you, Mr. Hawkins.
5
B
Ms. Davis.
7
MS. DAVIS: Thank you, judge. My client
8 understands that he's going to prison today. He would
9 really like to argue for probation, but he knows that he's
10 been warned by this court. That he's had the opportunity
11 at his -- that this last go at probation was his last
12 chance. And he knows that he hasn't proven to himself or
13 this court that he can successfully do probation.
14
I can tell this court that over the course
15 of this probation v iolation, which has been pending for
16 quite some time as we were waiting for the misdemeanors to
17 resolve, Regan has -- his emotions have been up and down.
18 He was really hoping that he might be able to go ahead and
19 get himself together and come before this court and both
20 or us have a good argument for probation, but we just
21 don't.
When his brother died, It put him In a very
22
23 dark place and he couldn't get himself out.
24
In the PSI It states that there were things
25 that Regan just didn't want to talk about. Speciflcally
CHRISTINE ANNE OLESEK
SRL-1044
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27
1
2
3
4

5
6

7
8
9

10
11
12
13
14
15
16
17
18

19
20
21

:.i:4
25

around his mental health and a lot of that surrounds
himself with his brother. He won't open up to me about
It. He said It's too painful.
Regan has resigned himself, as I sald,.that
he Is going to go to prison. He's going to take this time
to hopefully just work on himself. I'm hoping that he
will get Into maybe some grief counseling classes whlle
he's out at the prison because I really think that his
brother's death affected him In ways that he doesn't fully
understand.
So, Judge, as try as I might, In hopes that
I could convince this court to give him probation, I know
there's not a lot that I can say.
So we'll just leave It In the court's
discretion.
Thank you.
THE COURT: All right. Thank you, Ms.
Davis.
Mr. Adeng, you have the right to address the
court before the final disposition here.
THE DEFENDANT: Thank you, sir.
THE COURT: You don't have to If you don't
want to, but If there's anything you'd llke to say, now
would be the time to do that and I'd be happy to hear
anything you have to say, sir.
CHRISTINE ANNE OLESEK
SRL-1044
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THE DEFENDANT: I mean, she has said It all
pretty much, I think. I did mess up and I take
responsibility for my actions and I know I was not the
best person to be on parole. I mean, on probation. But I
did violate It and I'm here.
I've kept good contact with my probation
officer and through everything I was going through, I was
-- I kept In contact with him. So I just never went -- I
never just went out of my own way, you know, without
keeping contact with my probation officer.
So I'd like to apologize for the -- and I
would really appreciate It If I get another chance on
probation. Other than that I'm...
THE COURT: All right then. Ms. Davis, Is
there any legal cause why we should not proceed with
disposition at this time?
MS. DAVIS: No, judge.
THE COURT: All right. Mr. Adeng, we've
been here a couple of times previously, as you know. Upon
your admissions to violating your probation as outllned In
Items 2, 6, 7, 8, 9, 10 and 11 of the motion, with number
two being amended to the Inattentive driving, the court
finds that you have woefully violated your probation as
alleged In those Items and I wlll dismiss the remaining
allegations pursuant to the plea bargain agreement.
CHRISTINE ANNE OLESEK
SRL-1044
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As you know, sir, I have to use my best
judgment and the appropriate sentencing discretion that's
required by this office, bounded and Informed by the
statutes enacted by our legislature and the cases decided
by our courts.
The purposes and objectives of criminal
sentencing are first and foremost to protect soclely.
Then to Impose sentences which have the
effect of deterring crime generally and deterring you
specifically from future crime.
Thlrdly, to provide rehabilitative
opportunities when and where available and appropriate.
And finally to accomplish the objectives of
punishment or retribution as necessary.
In deciding upon the sentence, I've
considered the original facts and circumstances or the
crime charged. The facts and circumstances of the
probation violations charged. The prior criminal record .
Character and attitude of the defendant. The Information,
material and recommendations In the presentence report.
The various aggravating and mitigating factors. The
arguments and recommendations of counsel as well as your
own statements.
Therefore, It Is the Judgment of this court
that the following disposition will be Imposed. The court
CHRISTINE ANNE OLESEK
SRL-1044
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will reimpose the sentence In this case of seven years
Imprisonment with two years fixed followed by five years
lndetermlnant.
I note for the record that defendant does
get credit for 484 days time served In this case, and that
Includes all time served Including the time on the rider.
All other aspects of the sentence that were
previously suspended will be Imposed as well. In
considering this, I note for the record that the defendant
has two prior felony charges, not Including this one, and
over 48 misdemeanor charges. He's had two riders and
flopped out of his first one. In both the felony cases
and the misdemeanor cases he's had multiple probation
vlolatlons and multiple fallures to appear and multiple
opportunlt.les, which have resulted In his failure or
lnablllty to comply with substance abuse treatment, mental
treatment, general terms and conditions of probation.
At the time he was arrested In this case, he
was homeless. He Indicated In the presentence report he'd
like to go back and live with his sister, but his sister
had Indicated In the presentence report that she couldn't
live with him anymore. His LSI scores are extremely high.
He has a poor work history and was jobless at the time.
He had a history of violence. He never did even get his
GED. He's basically had no contact with nor paid any
CHRISTINE ANNE OLESEK
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support for his two children.
I note that the probation officer also
recommended probation.
In this situation I note as well that the
defendant Is a refugee from the Sudan coming to the United
States In 1999. And starting In 2004, In less than five
years, he was committing felonies and accumulated a
substantial criminal history as pointed out by the
prosecutor In this case.
Having this been the third felony and having
had these multiple opportunities, I first thought back
when the defendant was first sentenced In January of 2015,
was to Impose the sentence, but Mr. -- did I mess
something up?
MR. HAWKINS: I apologize. I was Just
asking defense counsel. I think he only has one previous
felony .
MS. DAVIS: This Is his second felony.
MR. HAWKINS: I wanted to make that clear If
I didn't.
THE COURT: I've got a 2004 leaving the
scene of an Inj ury accident In front of Judge Ball where
he had a Judgment of conviction; five-year sentence. He
was placed on probation for five years. He violated that
probation, went on a rider, was relinquished.
CHRISTINE ANNE OLESEK
SRL-1044
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4

Oh, you're right. This Is his second. I
was thinking he had a 2004 methamphetamlne charge too.
But, no, he violated •• because It was a 2014
methamphetamlne charge.
5
MS. DAVIS: Right.
THE COURT: All right. So he's had two
6
7 felony charges. The '04 leaving the scene and the 2014
8 meth charge. You're right. I looked at my notes and I 've
9 got that right.
10
MS. DAVIS: Okay.
11
THE COURT: The misdemeanors Include
12 battery, disorderly conduct, resisting and obstructing,
13 DUI, driving without privileges, violating no contact
14 orders, etcetera.
15
I guess the bottom line ls my first thought
18 In January of 2015 was to Impose, but I'm really at the
17 point -- I thought: Well, I really should give the
18 defendant another chance. And I sent him up on a rider
19 and he didn't do a good rider. He had a number of
20 disciplinary matters In the rider, but nevertheless they
21 recommended that he be given a chance at probation and I
22 gave him a chance. But I made It very clear that he was
23 on an extremely short leash and I was not going to
24 tolerate any probation violations.
25
And then ultimately In this case, less than
CHRISTINE ANNE OLESEK
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-- within about a year, he had accrued up to 16 probation
violation charges and seven probation violation
admissions.
so, Mr. Adeng, I really feel like you've
left me with no choice In terms of Imposing the sentence.
I would note as well that you have basically
served a year and three months or so of the two-year fixed
sentence. So you will be eligible for parole possibly as
soon as about nine months from now. But after that, sir,
you wlll be comp letely subject to the supervision of the
Parole Board and have to deal with them.
I feel like I've done as much as I could do
under the circumstances, and I don't think It would be
proper for purposes of rehabilitation or for purposes of
danger to the community to grant you another chance at
probation. I think you've had plenty of chances and have
demonstrated to me that you are not able to successfully
complete probation. So I'll decllne that Invitation and
Impose the ortglnal sentence.
Anything further?
MR. HAWKINS: No, Your Honor.
THE COURT: Mr. Adeng, I do wish the best.
I hope It works out for you. I appreciate you got things
to work on and I hope you do work on them. Not Just for
you, but for your children as well.
CHRISTINE ANNE OLESEK
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MS. DAVIS: Defense counsel has returned

2
3

their copy of the PSI.
THE COURT: Oh, yeah. I need to go through

4

that process too.
Mr. Adeng, I do want to remind you that If

5
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17

you are dissatisfied, you do have the right to appeal to
the Idaho Supreme Court. If you want to do that, a
written notlce of appeal would have to be flied within
42 days. You have the right to a lawyer In that appeal
and If you can't afford one, I'll appoint a lawyer to
represent you. And If you can't pay the costs of appeal,
those can be waived upon a proper showing.
Counsel should return their written PSI's
and APSI's to the clerk for destruction and to delete or
destroy any electronic versions.
Defendant wlll be remanded to the custody of
the Ada County Sheriff to begin execution of the sentence

18
19
20
21

forthwith .

22
23

to you, sir.

Anything further?
MS. DAVIS: No, Judge.
THE COURT: Thank you, Mr. Adeng. Good luck
(That completes the proceedings for this

24 date.)

*********
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